THE TIMESHARE CONTRACT IN HUNGARY 1
Timeshare agreement is a contract that aims to the acquisition of the right to use an accommodation for a period of time on a rotating basis and according to this agreement the consumer, in return for consideration, directly or indirectly acquires the right from the marketer for more than one year to use one or more properties repeatedly for recreation or housing aims for a definite period of time. 2 By the contract the consumer: -acquires the right of use for a definite aim (recreation/housing) for one year (or for a longer -maybe definite period of time); 3 -in a definite period of the year which was laid down before (e.g. for a week or for 10 days), repeated annually (in general at the same time, for the same period so in the definite hotel on the same days of the same month every year); -covering one or more buildings (e.g. hotel) and its rooms and accessories (e.g. tennis court, swimming pool, sauna etc.); -acquired from the owner of the property (that can be a company too) directly or indirectly from the marketer (if different from the owner) or agency dealing with resales (RDO-Resort Development Organization-a company with membership that deals with secondary selling). 4 The right of use with a special aim and which can be applied in a special way is not the only one which belongs to the regulation of the timeshare agreement, but also the transfer of the timeshare and the assignment of its application. 5 The transfer of the timeshare can happen in two ways: -On the one hand, the consumer has the possibility to convert his right to use on the 'timeshare market' run by the company: he can change with another consumer in order to practice the timeshare referring to the real estate of the company at the same place but at different time or at different place but at the same time or at different place and time (that is to say the direct object of the timeshare is transferred mutually between two consumers); -On the other hand, the consumer can rid of the contract by assignment therefore there will be a change of subject in the position of the person who has the right of use. 6 The assignment of timeshare means the conversion of timeshare: the members of the exchange organizations dealing with timeshare can choose among the timeshare rights of the organization up to the value of their own right to use (so the character, value and in general the period of this right to use does not change, only the place changes).
If the acquisition of the timeshare is not the only aim of the timeshare agreement but it also contains the assignment of its use and the transfer of the right, this situation can be solved by having more contracts related to one another and the timeshare agreement appears as a part of this system of contracts. The simplest variation of this contracts system can be constructed by the following:
-The company selling the timeshare buys a land by a contract and then it has another company build the hotel (resort) and related installations by a construction contract; -Then it creates the background for realizing the timeshare: it becomes a member of an exchange organization, it contracts with companies providing subsidiary services (travel, insurance) and secondary sellers (this is how the timeshare can be convertible and transferable); -The company makes agreements with other companies for different aims that can help its activity (e.g. for the operation of the property, its maintenance, advertisement or for financial administration); -In the end they conclude the basic contract with the consumer according to which he can have the special right of use. 7 According to the above mentioned it can be established that the specialty of timeshare agreement is in: -on the one hand the special characteristics of the right of use that can be acquired; -on the other hand in the system of the contracts that is around the application and disposition of the acquired right of use; -thirdly in the different services (travel, holiday) available for the consumers. By the basic contract the direct object of the timeshare agreement is to acquire or transfer the right to use, the indirect object is the right itself according to which the consumer can have, 8 use or exploit (conversion) and dispose of the property (or a part of it) for a definite period annually. 9 The contract referring to the timeshare usage of the properties provides the entitled person the usage, its assignment and the use of this right as a replaceable quota. The right referring to the conversion of use within this exchange system can only open to the members of the system. 10 As for the characteristics of the right of utilization acquired by timeshare agreement, from the aspect of using this right, there is the direct and indirect type: in the first case apart from the title nothing is needed in order to use timeshare, but in the latter case a legal instrument (e.g. membership in an organization) must be applied beside the title in order to live with the right of utilization (the right of utilization is attached to the mentioned legal instrument).
The direct right of utilization can be considered as right in rem, contract law and it can be special right of use.
The economy prefers the character of right in rem of the timeshare because it is attached to the quality characters (value) of that thing as an article in use. 11 According to the Government order 141/2011. (21.07.) about contracts referring to the acquisition of timeshare, the timeshare can be a part of the property right. 12 When analyzing the character of the right of use even the joint ownership can be mentioned according to no. 1 of section 139. of the Hungarian Civil Code 13 but in case of timeshare agreement -the entitled people don't have the right of the owner at the same time but in turns for a short period of time (special joint ownership sectioned in time); -the defined proportions of the consumers doesn't refer to the same subject (e.g. different rooms of the hotel) and in general not on the whole subject (but rather on a part or the real property);
-the right of pre-emption (and pre-lease) of the co-proprietors prevents the construction of the above mentioned complex contract system and the transfer and assignment of the timeshare; -the many co-proprietors makes the operation of the timeshare system very difficult (e.g. for 1 hotel room there are 52 entitled people in week turns, in case of 50 rooms of 1 hotel there are 2600 consumers need to be satisfied by the contract).
The timeshare based on the usufruct can't make the contractual system possible as the transfer of the right of utilization is impossible within the framework of timeshare agreement because the usufruct is non-marketable its utilization can be assigned only; 14 so the entitled could only have the possibility for conversion of the timeshare.
The right of use is not only unsuitable for achieving the goal of the timeshare because, similarly to the usufruct, it is non-marketable but also because the use and utilization 'not exceeding the needs of his own and the family members living together' doesn't adapt to the need of the entitled of the timeshare. 15 From the aspect of contract law, the lease is not really suitable to indicate how many shades the right of use has in case of timeshare:
-unlike the lease in case of timeshare there is not a permanent and continuous utilization; -unlike the rental the entitled for timeshare is obligated for a complex consideration with a different deadline; -the proportion of the burden, costs, expenses between the leaseholder and the lessor and between the company and the consumer is different; -the leaseholder (a without the permission of the lessor) cannot transfer the right of lease freely and he cannot assign it to another person (sub-lease); -additional services (see: table 1, in connection with both the company and the consumer) cannot be attached to the lease as a part of the contract in opposition of the complex contractual system of the timeshare. 16 The Government order 17 referring to timeshare, the financial law 18 and the case law 19 considers timeshare as a special right (that contains elements of property, utilization, contract law, civil law and elements of law of business associations).
Within the group of indirect right of utilization, timeshare applied on condition of association membership is not prevalent in Hungary, but the one based on the membership in a cooperative society for building and maintenance of holiday apartments is wide-spread. In the apartment owned by the cooperative society the member has the right to use the resort unit temporarily for a fixed period of time every year. 20 By transferring this holiday 'bond' (which is neither a classical share nor a stock) it can be sold and presented, but in order to have this right of utilization he must be a member in the cooperative society. 21 To have this right that can be used by having a share in the company the consumer needs to buy share within the frame of the contract referring to the utilization of the holiday resort: he compensates the value of the right by buying shares with preferred dividends. 22 From a legal aspect this construction is not secure if the dividend that the consumer as a shareholder gets after the share is the timeshare itself as the share is not a stock incorporating property rights (in this case the utilization of a unit of a resort), but it incorporates membership rights. 23 With respect to the character of this right of utilization gained by the timeshare agreement the direct types are wide-spread in the practice, but the legislator prefers the indirect form. In my opinion -in case of direct timeshare the character of right in rem appears stressfully, -if the basis of the right of utilization is the membership of an organization, the character of the civil legal association is more dominant, -in both types the services that can be used by the contract also complicate the regulation, -and the stress is always on the contractual relation of the parties (the company and the consumer). 24
THE TIMESHARE CONTRACT IN THE UNITED KINGDOM
The timeshare in the United Kingdom developed initially for the domestic market, and generally took as a model for this novel multi-ownership holiday concept, the common law incorporated leisure club, with the legal title to the immovable property being vested in trustees. In general, however, the timeshare agreement will give the purchaser the exclusive use of a furnished accommodation for a particular week or weeks every year for an agreed number of years in return for a lump sum. There is also normally an obligation to pay an annual service charge to a management company for the duration of the agreement. 26 The initial problem of timeshare is to identify any legal form which responds to the commercial idea. Among forms there are: offering of shares in a public limited company, lease, license, club/trustee, company limited by guarantee (it is possible to create a membership system not involving the issue or transfer of shares); no English scheme is known to have attempted to use a freehold form. 27 The timeshare agreement is for the acquisition of a tenancy of land, 28 and entitles one party to the exclusive occupation of immovable property assumed by the contract to be owned by the other for a specified period in return for a sum of money, it follows that they are tenancies of immovable property. 29 Two types of ownership share with timeshare create the basic structure: group ownership and fractional ownership. Group ownership as an arrangement might involve 12 people buying a holiday home and each person having the use of it a month in each year. Where there are only 4 owners involved, group ownership is known as quartershare. The fractional interest concept is defined as the selling of resort real estate in intervals of more than 1 week (usually referred to as resort timesharing), but in less the whole ownership. Shares or 'fractions' range from a 1/26 (2 weeks of ownership) to a ¼ (3 months of ownership). Limited term fractional ownership products, set up as right-to-use with security of ongoing occupancy rights provided by an independent trustee (a form of club/trustee structure) are now beginning to appear in various parts of Europe. 30 The timeshare agreement in respect of UK land will depend on the nature of the interest which it represents; may also apply in respect of rights over land which does not include living accommodation, for example shooting or fishing rights. 31 To cover situations where there may be joint proprietors or timeshare schemes of 26 salmon fishing, with several persons owning fishing right sin the same fishery. "Proprietors" is therefore defined as meaning any person, partnership, company or corporation which is the proprietor of a salmon fishery or which receives or is entitled to receive the rents of such fishery on its own account or as trustee, guardian or factor for any person, company or corporation. 32 The concept of timeshare in England and Wales is now well established with a large number of developments, both conversion and new build cross the country, but with concentration in favoured tourist locations; additionally the timeshare concept has spread to other forms of leisure such as boating (and fishing). The basic concept is that a development company provides dwelling units and periods of time on boat are sold to purchasers who acquire rights to occupy, sell, let, exchange and bequeath 33 (timeshare interest in houseboat). 34 In Scotland the timeshare units should be treated for valuation purposes as dwelling houses with the timeshare owners of each unit of accommodation being joint rateable occupiers. The unit of assesment in Scotland therefore each individual timeshare unit -each lodge/flat etc. On the base of the decision of the Lands Valuation Appeal Court there is no any applicability to the rating of timeshare complexes in England and Wales. 35 
THE TIMESHARE CONTRACT IN OTHER EUROPEAN COUNTRIES
During the regulation of timeshare agreements in Europe the protection of the consumer came into the limelight (see: Scandinavian countries, Benelux states, United Kingdom, Germany, Austria, Hungary, Croatia, Bosnia Herzegovina, Montenegro, Romania, Czech Republic, Italy) or the market and tax law aspect became important (see: Greece, Portugal, Spain, France). 36 In connection with the regulation of the timeshare agreement more methods were applied: it was regulated in the Civil Code (The Netherlands, Germany) or it was regulated expansively (Austria, Liechtenstein, Great Britain) and by an act or simply the regulations of the related EU directive were implemented (Belgium, Ireland, Romania) or regulated only occasionally (in the regulations of consumer protection, tax law or contracts providing services etc.; Finland, Portugal, Spain, Sweden, Italy, France, Croatia, Bosnia Herzegovina, Montenegro).
There are more legal solutions in Europe for the question of the direct object of the timeshare contract, but in majority the regulations are similar to the regulation of the Hungarian government order. According to the Hungarian regulation, the direct subject matter of timesharing contracts is the transfer of the right-to-use by the marketer to the consumer. 37 The direct object of timeshare agreement in some European countries:
-transfer/acquisition of the right of utilization in Germany, Spain, Italy, Portugal, United Kingdom, Sweden, Finland, Liechtenstein, Romania, Poland; -assignment of the right of utilization in Holland, Austria, Liechtenstein, Croatia, Montenegro; -acquiring a proportion of the joint ownership in Belgium; -ownership right/referring to real estate transfer of other right in Ireland, Greece; -acquiring the right of utilization by lease contract in Bosnia Herzegovina. 38 The common feature of the European timeshare regulation is that the direct object of the agreement is merchantable, can be acquired in return for payment and can serve for housing and holiday purpose too (the latter one is extended widespread therefore the time share is often identified as holiday ownership).
The preambles of the directives 94/47/EC and 2008/122/EC indicate that timeshare agreement is not a lease (and its direct object, the right of use, is not a lease right) based on the fact that the right to use is transferable and on its characteristics in connection with time and because of the different payments methods regulated by the two contracts.
The European Court of Justice agrees with the directives: in Klein v. Rhodos Management Ltd. case the Court held that if the timeshare right of an apartment is related to membership rights of a club (conversion, additional hotel services and holiday discount), the basic contract is not a lease. However according to the directive 2006/112/EC about the value added tax system in the MacDonald Resorts Ltd v The Commissioners for Her Majesty's Revenue &Customs case the European Court held that from tax law aspect the services related to the real property (accommodation, right to use temporarily the resort, participation in optional program) -that are provided at the same place where the hotel/resort is located -are considered as leasing the property in question.
The European regulation referring to the direct object (the nature of right to use) of the timeshare contract. In Spain, the so-called escritura system was formed 37 Papp (2009) 65 . 38 Papp (2013) 119. te law must face challenges considering the right of use acquired by timeshare agreement, only few countries make a stand for only one legal solution.
* * *
The timeshare-sector -in which more than 4000 companies are working worldwide -went through a profile-exchange:
-on one hand, among the most significant timeshare companies, leading public catering companies appeared (e.g. Four Seasons, Hilton, Ramada, Hyatt), 43 -on the other hand, exchange companies often provide preferential travel service (insurance, air-ticket, car hire etc.) for their club members, 44 -thirdly, timeshares connected to holiday-parks and bathhouses became conspicuous.
The expanding timeshare-system became one of the dominant means of tourism, it concretized the opportunity, utilized more often by consumers, because of the flexibility and accordance to the legal regulations. 
